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TO THE SECRDTJTRY OT' THE NAYY. 67r

Emiuent Domeiq of tbe 8t*toa

tbat provision ought to be made either by etatute or regulation,
to define the legol condition of persons and of their property
iu civil relations, not mcrely in China, but also in Turkey, and
in all countries in which the right of exterritoriality is enjoyed

by citizens of the United Stotes.
I have the honor to be, verJr respectfully,

C. CUSHING.
Hou. IÍu. L. Mencr,

Seøetary of State,

EUINENT DOMAIN OF THE STá,TES._EQT'ALIIY OF TEE STÄTES.

The lloiæd St¡tes nsver held eny municipal eovereignty, iurisdiction, or right
of aoil in the territory of rhiah any of the net St¿tes are formed ercept for
temporory purposeE, nemely, to erecuto tbe truets c¡e¡terl by deedr of cec'

eion of Virginia, M¡se¡ohusetts, Oeorgian a¡d other St¡tes in the original
cor¡Eou torritory of tbe llnioo, or by tbe tr¿aties with FÞauce, Spniu, eutl

thg l\le¡ic¡n Republio l¡ the territorioo of Louisio¡¡' the Florido, Nev
Morico, ¡ud Californio.

Îbe provioious of the ordi¡¡uoe for the orgonizrtlon of the North-Weet Teritory
vere extinguiabed by the Couatitution, or if eny of them retnin contiuuiug
vrlidity it io ouly ao f¡r ¡s tbey mey hcve eutbority rle¡ived from ¡ome othet
lource, either ùbo conpscts of cestio¡ or ¡cts of Congress uuder tbe Cou'

¡titutiou.
Thia doctri¡e h¡r been opplied in leeding caaer to questioue touohing tho pro-

pcrty in public lrnds, t'he rsl¡tioo of Dûstor ood elove, religioo, ond noYigoble

raters, ¡nd tbe eminent domoiu; ord moy be teke ¡s the eetsblished legal

truth.
In obcdienoe to the same principle, ond procoeding iotthe some line of adjudi-

Gatiou, it must hove bee¡ held, if the guertibn h¡d come up for judiciol
determio¡tioo, thot tbe proviaion of the act of Illsrch 6tb' 1820, rbich
uudert¡hes to determine in adr¡oce r perpetuol rule of municipnl l¡w for
dl tbot portion of the province of Louiai¡n¡ rhich lies ¡orth of tbe porallel
of thirty-air degreeo strd thirty oinute¡ Dorth lotitude, wns null and void
ab ìae4tto, becauoe incompotible vitb tås organic f¿ct of equolity of iuter¡¿l
rigbt iu all respecte betreeo tbe old cnd the uer Slotes.

lbo e¡rue doctrioo ooutrols tbe queetioa of tbe relotive rightc of tbe United

Stotee eod of ony oue of new Strtee, in regard to l¡nds occupied by the
Uuited Stoùeu for poblio purpoees iu such Stste.

Amonu¡v Guusn¡t's Orrter,
Octobcr 24, 18ù5.

Srn: Your co¡nmuniostion of the 5th inet. colls my ettentiou
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672 HON. CÂLEB CUSEING

Emiuent Domeio of the St¡tes.

to the question, submitteil in a previous letter, whether the legal
condition of the Navy Yard at Pensncola is euch as to give
complete jurisdiction to the United Søtes and excludo that of
the State of Florida ?

The porticular matter is one of texation. But we need not
emborrase ourselves now with that point. It will be assumed,

for tbe purpoee of this opinion, that the porver of taxation
claimed under the lews of the St¿te of Florida in the present

caee is such, as to persons or property, as might lawfully bo

exercised in any place where tbe State has proper jurisdiction.
Thus we ehall b¿ve to consider only the nakeil question of the
relative jurisdiction of the United States aud of the Staæ in
the Navy Yorrl.

I consider it o settled poinü that no State retains the power

of toxation, or eny other municipal power, as npplied to a aiæ

purchased by the Government for lewful public uses, and of
which the jurisdiction has been expressly ceded to tho United
States in the ueual form by the State in which the lanil liea.

(See opinion of June 24th, 1854' &nte' vol. vi, p. 567.)

But, here, the case ûnds th¿t the site is of public tlomain

reserved by the Uniteil Statee while Florida was a Territory,
not of land, or of jurisdiction in land, expressly cedecl by the
State of Florida. (^A.ct of June 28th, 1882' iv Stat. at Large,

p. 551.) Do the llnited Stotes possess exclusive jurisdiction
over sucb o place ?

The act of Conlress for tho aclmission of Florida into the
Union provides that the St¡te shell never interfere witb the pri-
mary clisposal of the public lands lying within it, nor levy any
tax on the same whilet remaining tbe property of the United
States. (Act of March 8d, 1845, v Stat. at Large, p. 7a8.)
But that is question of the property of the United States as

propertlr not of the federal juriscliction in a military, uaval, or
other public site or reservation.

So that tho inquiry is reduced to this: Is the jurisdiction of
the State excluded by implication of law, in the case of a place

reserved therein for lawful public uses by the f,'ederal Govern-
ment, either before or after the same became o State, but as to
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TO THE SECRETARY OF THE N.å,VY. 673

Emisent Domolo of the State¡.

vbich there has been no cession of juristliction, or other erpress

act to tbis efect, on the part of the State ?

the language of tbe Coustitution is, that Congress ehall havo

power 13 to exercise exclusive legislation in oll cases whatsoever

over eucb District ss mBJr, by cession of particular States, and

the acceptance of Congress, become the seat of the Govern-

ment of the Unitecl States, ond to exerciee like authority over

all places purchased by the consent of the legialature of the

State in çhich the same sholl be, for the erection of forta,

magazines, a,rsenalg dock yards, end other neeilful buildings."
There is another provision, which ileclores thot " Congress

shall hrve power to dispose of, anil make ¿ll needful rules and

regulations respecting the territory or other property belonging

to the Uniteil States."
Now, it has beeu ailjuilgeil that mere ownership ond occu-

psncy, by the United States, of land witbin a State, do not

sufrce to oue! tho juriediction of the State, even when euch

occupsncJr is with the full knowledge and tacit congent of such

St¿te. (The People u. Godfrey, xvii Johnson, p.225,\
Anil, on the other hand, it has been adjudgeil tbat an act of

the legislature of tbe State, by which its coneeat is given to the

purchase or ceeeion by the United States of a parcel of land
çithin it for any of the uses speoifieil by the Constitution, vestr

the exclusive jurisdictiou thereof in the United States, without
there being a cession of juriadiction in terms. (r Purchased b¡'

the consent of the legislature of the State," is the condition of
the Constitution. (United States u. Cornell, ii Mason, p.
60. S. C., p. 95.)

But, neither of these arljudicatione disposes of the precise
question. For, in e caae which occurred in Pennsylvania, it
was decideil tbat a military post, helil by the Uuiteil Statee

under a title anterior to, or independent of, that of the State,
did noù of it¡elf aarrJr juristliction. There must also be legis-

lative assent of the State. (Commonweolth u. Young, i H¿ll's
Law J., 97; S. C., Bright'B R., p. S02.)

The Uniteil States holcl this tract of lond in Pensacolo by a
title anterior to tl¡e existence of the State of Florida, it ir
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574
.EON. CÅLEB CUSEING

Eminen t Doocin of the St¡tes.

clear; but does thot satisfy the demanrl of the Constitution ?

I doubt if it can be so held in l¿w.

It is remrrkable bow silent the Constitution ie on the subject
of e Territory Bo called, that is, rn organized government within
the Union, but not of it. Once only doee the ¡vord '3 temitory"
occur in the Constitution, and then it is the '( territory or orEEB
property," of which Cougrese ie to 'ú disposo :" nono of tbese

being very apt expressions to describe political legislation for a
territorial governmenü.

Wbat in this respect was left veÐr vegue in the Couetitution
has not been eatisfactorily settled by judicial exposition,

although tbe progrese of events and of public discussion h¿s at
lengtb contributed to ímpart, of late, more of distinction auil
of cloarnese to the perceptions of stateemen on the eubject.

But the line of legiolative authority is not yet fully drawn out

in the general mind, es botweon Congress and the legislaturo of
a Territory.

I will not undertake, until the quèstion arises, to iletermine

whether, in a military or other reservation within a Territory,
the legislativo. jurisdiction of Congreee be complete and' exclu-
sive or not. Concede, for the argument's sake, that it is eo.

Must we, therefore, conclude that the same jurisiliction coutinuce

to eubsiet, by reservation of lsnd merely, whon the Territory
has passed into the condition of o State, end bocome ¿ member

of the Union ? I much incline to thiuk not. I doubt whether

simple ownership as of public domain, and reeervation thereof
by the President for naval or military objects, will constructively
fulûl the requisition of the Constitution, and sqpply the ¿bsence

of ¿esent by the new.tState.

Nor would it seem that euch aseent of a St¿te is implied by
silence on tbe point; for, except in regord to certain proprie-
tary iutereste of the United States within t new State, whicb
interests it is customary to secure by compoct, such new St¿te

comes into the Union hoving political rights co-equal with older
States.

IVhat is a naval or militery reservation ? Simply an act of
the President, under authority of law, withdr¿wing so msnJ¡

ecree of the publio domain from tho immediate adminietration

ii(i¡rized wÇOqglol-
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rO TEE SECRETARY OF TEE NAVY. Ð¡J

Eml¡ent Dom¡ia of tbo 8t¡te¡.

of the Commissioner of Public Landsr-that is, from s¡le st
public auctiou and by Pre'emPtion or general privoto entrfr-
and uppropriating it for the time beiug to eome special rue of the

Government. f am not prepareil to say thst euch an ¿ct of the

President exeludes tbe juriediction of the St¿te in which tbs

laud liee, çhether the reserv¡tion be mado before or after the

admission of such St¿te into the Union.
By such reservation, so long as it lasta, the property remains

in the Government, and tho use olso; but not necegsarily the

municipal jurisdiction.
Tbe Supreme Court hne iletermineil that the United States

never held any munioipal sovereignty, jurisdiction, or right of
soil in the territory of which tny of the new St¿tes have been

formetl, except for temporûly Purposes, and to execute the

trusts creat¿d by the deeds of cession executed by the St¿tes

of Virginia, Massochusetts, Georgia, and otbers of the old

States in regard to the original territory of the United Stetes,

onil by the treaties çith Franco, Spain, and the Mexic¿n Re-

public in regard to the foreign territories of Louisiana, the two

Floridas, New Mexico, and California. (Pollortl u. Hagau, üi
Eowtrd, p.212.)

In confortity with this doctrine, it has been recently held
thrt the emirrent domain, in a militorJr reservation made in a
Territory ¿nd continued to tho preeent time, became vested itr
the State on its ¿dmigsion iuto the Uniou. (U. S. u. Rock
Island Briilge Compony, MS.)

To the eame effect ia the eeries of decieione of the Suprome

Court, tbat all the provisions of the celebrated ordintnce of
1787 were extiuguished by the Constitution, or, if any of its
provieions have continuing valitlity, it is not because they aro in
thct ordinance, but only so for as they hay bave authority de-

rived from some other source, ei¿her compocts of cession or actg

of Congress under the Constitution.
This general proposition bas been opplieil by the Suprenre

Court to questions touching the public domrrin, (Pollard o.

Bagan, ubi supra,) to the rsl¿tion of master and slrve, (Strader
¿. Gr¡rham, x Howard's R., p. 82r) to questions of religion,
(Permoli u. City of New Orleane, iii Howord, p. 589,) and to
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ó76 HOr\. CÀLDts CUSHING

Duties of Attor¡ey Oeuorrl.

navigoble wtters, (Veazie u. IÌloor, xiv Howaril, p.568r) ¡nd it
meJr be taken as an established truth.

By the forco of the samo principle, and iu the same line of
edjudications, tbe Supreme Court would have had to tlecide that
the provision of the ¿ct of March 6th, 1820r which untlert¿kea

to determine in advance the municipal l¿w of all that portion
of the origiual province of Louisians which lies north of the

parallel of thirty-six degrees anil thirty minutes uortb latitude,
was null and void ab íncepto, if it had not been repealed by a
recent act of Congress. (Comp. iv Stot. at Large, p. 848, and

x Stot. at Large, p. 289.) For on sct of Congress, which pre.
tends of right, and without consent or compect, to impose on

the municipal power of any new Stste or Statæar limitations and

restrictions not imposetl on all, is contrary to the fundamental
condition of the confeder¡tion, according to which there is to
be equality of right between the old and new Ststee 6'iu ¿ll
,urp.rtr ihutu"ui." '

I will not pursue the argumeut into other det¡ils anil illustra-
tions, but content myself with recommending thot application
be m¿de to.the State of Floriil¡ for cesgion of the jurisilictiou
in thie caee to the United Stateg.

I hsve the honor to be, very respectfully,

IIon. J.rups C. Dorrru,
Seøetøry of the NoW.

C. CUSHING.

DITÎIES OF ÀTTOBNEY GENERAL.

the rel¡tiou of the Attornoy.Geueral to auy oue of the Depertmenta, in refer-
euce to l¡vguitc iu the bueiuees of the lotter, io th¡t of counsel to clieuÇ
deteroinlng mntters of lor, but leoving sll considerstious of mere admini¡-
tr¡dve erpediency to the proper DoparùmeuL

.{,ttonury Gnxpn¡l'g Orrrcu,
OetoÍter 2ö, 1855.

Srn: Your communication of the 18th instant transmite to
me ¡ letter from the Chief Topographical Eugineerr-submitting
a roport of Lieutenant Colonel Grahan, respecting tbe unlsw-
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